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IN THE MATIER OF

Valimet, Inc.,

UNITED STA11':5
EI''VTRONMENTAL PROTECTION AG~:NCY

REGION IX
75 HAWTIIORNESTREET

SAN FRANCISCO. C\ 94105

I:Iocket No. EPCRA-09-2007.()()21.

VALIMEI"S ANSWER At"O REQUEST
."OR lIEARING IN RESPONSE TO EPA'S
CIVIL CO:\lPLAI~TAND NOTICE OF
OPPOltTUNITY FOR IlEA.RL"G UNDER
SECTION 325(C) 0)." TilE EMERGENCY
PLANNING AND CO!oIMIJrli'ITY RIGIIT
TO K.'OW ACT

16 Respondenl

SPECIFIC RF.sPONSFS

PRE! !~lINARY STAl

APPLICABLESTATlITORY AND REGULATORY SECfIONS

C.:N.:RAI. DENIAL

Exccpl as uprasly admitted herein, Vahmet deities each and every allegalion in EPA'$

ComplaiDl.

Respondent Valimet, Inc. (-Valimet~), by and th -ough its al\ome.ys Downey Brand LLP,

hereby ;mswef5 Complainant United States Environmenlal ProIttlior'l Agency's (-EPA") Civil

Complaint and Notice of Opportunity for I'learing Unde1 Section J25(c) of the Emergency

Planning and Community Right to Know Act ("'Complaint"), served on or about September 24,

2007, lIS follows:
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I. Paragraph I states legal conclusions as to which no response is required. To the

extent that any allegations in Paragraph I require a respc usc. VaJimct lacks sufficiem knowledge

or infonnation to fonn a belief as to the tnull of tho:;e allegations, and on thaI basis denies those

allegations.

2. Valimet admits lhal Respondent is Valim~t, Inc. The remainder of Paragraph 2

states legal conclusions as 10 which no respollsc is requi'cd. To the e"lenl that any allegations in

Paragraph 2 require a response, Valimet lacks sufficient knowledge or information to form a

belief as to the truth of those allegations, and on that bas.s denies th05C allegations.

3. Valimet admits that is a Delaware registered corporation.

4, Valimet admits that il owns and operates I place of business with an address at 431

Sperry Road. Stockton, California. Yalimct lacks sufficient knowledge or information to fonn a

belief as to the tNth of the remaining allegations of Para~ph4, and on that basis denies those

allegations.

5. Paragraph 5 states legal conclusions as to which no response is required. To the

extent that any allegations in Paragraph 5 require a respcnse. Valimet lacks sufficient knowledge

or infonnation to fonn a belief as to the tNth of those allegations, and on that basis denies those

allegations.

6. Paragraph 6 states legal conclusions as to which no response is required.

Paragraph 6 also pUlJlOrts to characterize "Sections 313( I) and (b) of EPCRA. as implemented by

40 C.F.R. §§ 372.22 and 372.30," as to which no respoll:'C is required. lbe referenced statute and

regulations speak for thcmseh·es. Yalimct denies any al egations in Paragraph 6 Ihat are

inconsistcnt with the referenced statute and regulations. Yalimetlacks sufficient knowledge or

infonnalion 10 fonn a belief as to tbe truth oflhe remailLng allegations of Paragraph 6, and on

that hasis denies tOOse allegations.

7. Paragraph 7 states legal conclusions as to which no response is required.

Paragraph 7 also pUlJlOrts to characterize "Section 313(b) of EPCRA and 40 C.ER. § 372.22." as

to which no response is required. The referenced statute and regulatiofl speak for themselves.

Yalilncl denies any allegations in Paragraph 7 that are inconsistent with the refcrenced statute and

regulation. Yalimel lacks sufficient knowledge or infonilation to fonn a belicf as to the truth of
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tne ~maining aJlegaiions of Paragraph 1, and on lhat ba,;s denies those allegations.

8. Paragraph 8 slates legal conclusions as \( which no response is required.

ParagrBPh 8 also purporu; to t"lwaclenze tbe "applicable thresholds for reponing established

under EPCRA Scclion 313(0 and 40 C.F.R. § 3n.25.-:l.'i 10 whICh no response is requirro. 1be

referellCed stalUle and regulation speak (01'" themselves. Valimet d!'nies any allegalions in

Paragraph 8l.hat 01R' inconsIstent wilb tbe re(ucllccd Maute and R:gulalion. Valimet Ixu

sutrJcient mowlcdge or information to form a belief as 10 tIx: truth of the remairnng allegations of

P3nl.g:raph 8, and 00. that basis denies those allcgarHlDs.

9. Paragraph 9 Mates legal conclusions as 10 which no response is required.

Panlgraph 9 also purport.'110 eharaclerize the "'erm 'pnxess'R under "40 C.F.R. § 372.3," as 10

which no response is required. The referenced regulafiol speaks for itself. Valimct denies any

allegations in Paragraph 9 that are inconsistent with lhe referenced regulation. Valimcllacl<.s

sufficient bIowledgc or information 10 form a belief as IJ tbe truth of tbe remaining allegations of

Paragraph 9. and on that basis denies those allegations.

10. Paragraph 10 statcs legol conclusions as tJ which no responsc is required.

PlU1Igraph 10 also purports to characterize the ··tcrm 'manufacture·'· under "40 C.F.R. § 372.3:'

as to which no response is required. The referenced regl~atioo speaks for itself. Valimet denies

lilly allegations in Paragraph 10 that are inconsistent witll the: rderenced regulMion. Valirnet

Ixb suffICient knowledge or information to form a beljo:! as 10 lhe: IllJth oflhe: remaining

allegations of Paragraph 10. and on that basIS denies 1hot;e ;olkgalions.

AU,l:GATIOl'oS

II. Paragraph II Slates legal conclusions lIS.} wlUch 110 response is required.

12. Paragraph 12 stateS legal concluslons lIS .J ""lUch 110 response is ~uired.

13. Paragraph 13 stateS legal condusions as ~ ""lUcb 110~sc IS required_

14. Paragraph 14 Slates legal conclusions as .} wltir:h 110 response is required.

15. Valimct admits that il produces high qually spherir:al metal powdel'$, including

a1umlllum. aluminum silicon. aluminum blOl'lu. copper ,:omjlO\Illds. and other alloys 1lI its facility

located at 431 Sperry Rood. Stockton. California.

16. Paragraph 16 states legal conclusions as t.) which no response is required.
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COU/Ir.'TS 1·5

17. Valimet hereby incorporates by refereroce as though fully staled herein, its

responses to Paragraphs lthroogh 16.

18. ValiulC( admits that during calendar year WO I, Valimet processed around

4.316,0CXl pounds of aluminum at ilS facility. located 31 '·31 Sperry Road. Stockton. California.

19. Va!imet admits that during calendar year 2002. Valimet processed around

4,125.000 pounds of aluminum at its facility, located at "31 Sperry Road, Stockton, California.

20. Valimet admits Ihm during calendar year 2003, Valimet processed around

3,910.000 pounds of aluminum at its facility, located at <,31 Sperry Road, Stockton, California.

21. Valimet admits that during calendar year 2004, Valimct pTO(:essed around

4,884.000 pounds of aluminum at its facility, located al ,131 Sperry Road. Stockton. California.

22. Valimet admits that during calendar year 2005, Valimet processed around

2,985,000 pounds of aluminum at its facility, located at ·BI Sperry Road, Stockton, California.

23. Paragraph 23 states legal eonclusions as I() which no response is required.

24. Paragraph 24 Slates legal conclusions as to which no response is required ..

:B. Paragraph 25 states legal conclusions as t() which no response is required.

26. Valimet denies the a1legatiolls ill paragra;>h 26.

COUNTS 6_)1!

27. Valimct hereby incorporates by referenct', as though fully Slated herein. its

responses 10 Paragraphs I through 26.

28. Valimet denies the allegations in paragra~ 28. Valimel admits that during

calendar year 2001, Valimct processed around 52,583 poonds of copper compounds al its focility.

located at 431 Sperry Road. Stoclaon, California.

29. Valimct admits Ihal during calendar yeal 2002, Valimct processed around 60,000

pounds of copper compounds at ilS facility. located at 431 Sperry Road. Stockton, California.

30. Valimct admits Ihat during calendar yem 2003. Valimct processed around 60.000

pounds of copper compounds at its facility. located at 431 Sperry Road, Stocklon, California.

31. Valimcl admils lbat during calendar yeal'2004, Valimct processed around 52.700

pounds of copper compounds al its facility, localed at 431 Sperry Road. Stocklon, California.
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32. Valirnet admits that during calendar year 2005. Valimet processed around 62,400

pounds of copper compounds at its facility. located at 431 Sperry Road, Stockton, California.

33. Paragraph 33 states legal conclusions as \0 which no ~sponse is required.

34. Paragraph 34 stales legal conclusions as D which no response is required

35. Paragraph 35 states legal conclusions as to which no response is required.

36. Va/imet denies the allegations in paragraph 36.

REMAINING PARA(:RAPHS

The remaining paragraphs of EPA's Complaint consist of narrative regarding EPA's

ProlXJsed Civil Penalty, as to which no response is requi "ed. Insofar as a response is required,

Valimct admits that EPA is seeking a civil administrati ....J penally, but denies that EPA is entitled

10 any penally from or relaTing 10 Valimet.

AFliIRMATlVE DEIENSES

Valimet sets forth below its affirmative defenses. Unless otherwise staled, each

affimlative defense is asserted as to all Counts against Valimel. By sening forth these affinnative

defenses, Valimet does not assume the burden of proving any fact, issue, or element of a claim for

relief where such burden properly belongs to EPA. Nor shall anything stated Or unstated

constilllte an admission of any kind.

FIRST A~'FlRMATIVEDEn:NSE

(Lack or Intent)

J. lbe Complaint and each count therein is loid because Valimet lacked intent to

violate the referenced statutes and regulations.

SECOND AFFIRMA'IlVE DEFENSE

(Unlawrul Listi, g)

2. Listings of aluminum as toxic in 40 CEI:. § 372.65 are arbitrary and capricioos or

otherwise not in accordance with the law,

11/
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COUIIo'TS 1-5

17. Valimct hereby incorporates by rcfercrn;e. as tllough fully stated herein. its

responses to Paragraphs l1hrough 16.

18. Va/imet admits that during calendar y<:ar lOOl. Valimet processed around

4.316.000 pounds of aluminum at its facility, located at .:31 Sperry Road. Stockton, California.

19. Valime\ admits that during calendar year lOO2, Valimct processed around

4,125.000 pounds of aluminum at its facility, located al '131 Sperry Road, Stockton, California.

20. Valimet admits thai during calendar year 2003. Valimet processed around

3,910.000 pounds of aluminum at its facility. located at 431 Sperry Road. Stockton. California.

21. Valimct admits that during calendar year W04. Valimet processed around

4,8&4,000 pounds of aluminum at its facility. located at ,131 Sperry Road. Stockton. California.

22. Valirnet admits that during calendar year 200~, Valimet pnx<:ssed around

2,98~,OOOpounds of aluminum at its facility, located at ·131 Sperry Road, Stockton. California.

23. Pamgrnph 23 states legal conclusions as to which no response is required.

24. Paragraph 24 states legal conclusions as to which no response is required.

2~. Paragraph 2~ states legal conclusions as 10 which no response is required.

26. Valimel denies the allegations in paragrnJh 26.

COUNTS 6-11!

21. Vahmet hereby incorporntes by refereocl, as though fully stated herein, its

responses to Paragraphs I through 26.

28. Valimet denies the allegations in paragr:l)h 28. Valimet admits thai during

calendar year 2001. Valimet processed around ~2.583 pHmds of copper compounds al its facility,

located at 431 Sperry Road. Stockton. California.

29. Yalimet admits thai during calendar year 2002, Yalirnet processed around 60.000

pounds of copper compounds at its facility,localed at 4.11 Sperry Road, Stockton, California.

30. YaJimel admits Ihal during calendar year 2003, Yalimet processed around 60.000

pound~ of copper compounds at Its facility, locatcd at 411 Sperry Road, Stockton. California.

31. Yalimel admils Ihat during calcndar year 2004, Yalimcl processed around ~2.700

pounds of copper compounds at its facility. located al431 Sperry Rood, Stockton, California.
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otherwise lIOl 1O:IlX:OnbDce with lbe law.

32. Vahmel admits thaI during calendar)"ear W05. Valinlet processed around 62.400

pounds of copper compounds al irs facihty. located at 431 Sperry Road. SIOCkton. California.

33. Paragnph 33 Slates legal conclus>oos as I,) "'hieh DO response is m1ui~

34. Par.tgraph 34 Slates legal conclusIOnS itS \" "'hieh DO response is required.

35. Paragrnpb 35 states legal conclusions itS '" whieh DO response is requi~

36. ValilTlet denies tbe allegations In par.tgT1lJ h 36.

,

2.

FIRST ,u'HRMATIVE f)EFENSE

(Lack 01' Intenl)

l. TIle Complaint and each count lhoerein is/oid be<:ause Valimel lacked inlent to

violatc the referenced statutes and regulations.

SECONf) ,u"FlRMAllVE DE"":NSE

(lJnla"-(ul Listi. V

Lisllngs o( aluminum as tOJIC in 40 C.F.I:.. § 312.65 are aroilr.lr)' and capricious Of

REMAINING PARAGRAPHS

The remaining paragraphs of EPA's Complaint clnsisl of nnm:uive regarding EPA's

Proposed Civil Penalty, as to which no respon!;e is requiled. InsoflU" as a respon!;e is required.

Valimet admirs thaI EPA is soeek:ing a civil adminislralh" penalty, but denies thai EPA is en1illed

to any penally from or relating 10 Valimet.

AFFIRMATIVE DEFF.NSFS

Vali!Det setS forth beJow irs affumative defern;es. Unk:ss OdltfWise §laIed. each

affirmative defense is _ned as 10 all Counts against VJl.imn. 8y st'Iting fonh tbc:sc affumative

dc:femes. Valimet does no( assnOW' the burden of provml; any faa. issue. orclement of a claim (Of

rdiefwhl=re such burden (liope:ily belongs 10 EPA. Nor >hall anything stated or unstated

constilute an admission of any kind.
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THIIW AFFIRMATIVE DEFENSE

(Laches)

3. The Complaint, and each count therein. i! barred by the equitable doctrine of

laches because of the unreasonable and prejudicial dela) by EPA in filing this action.

FOURTH At'J,'IRMATIYE m:)o'ENSE

(Statute of Limitalions)

4. EPA's claims are barred, in whole or in ~art. by the applicable statutes of

limit3lions.

nI-TH AJ<'t'lRMATTYI': I)EJ<'ENSE

(Causation)

5. No act or omission of Valimet or by any .Jerron or entity for which Valimet may

be responsible was the legal cause of any non-submissirll of any Form R.

SIX"II AH1RMATIVE DEFENSE

Ondependent, Intervening and/or Superseding Cause)

6. Any act or omission of Valimet was not a substantial factor in bringing about

alleged violations of EPCRA Section 313,42 U.S.c. § 11023, and 40 CER. Pan 372 and was

nO! a contributing cause thereof. If there were violation; of EPCRA Section 313. 42 U.S.c. §

11023, and 40 C.F.R. Part 372, such violations were the result of independent. intervening, or

superseding forces and/or actions or omissions of soxon.l alldlor third parties over which Valimet

had no control and did not in any way participate in and for which Valimel is 001 liable.

SEVENTH AFFIRMATIVE J)F.FENSE

(Failu~ to StHte a (~Iaim)

7. TIle Complaim fails to allege sufficient hcts to state a claim upon which relief can

be grantcd against Valimcl.

EIGHTH AFHRMATIVE J)EFENSF.

(Failu~ to Follow Own Policies)

8. EPA has failed to follow its own policie:. and has taken actions inconsistem with

its policy statcments and mission in connection with th. subject malleT of this Complaim.

6
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NINTH ,u-FIRl\'!ATlVF DEFF.NSE

(Void for Vagueness 1lI Applied)

9. 11le underlying SlIlI,lleS and regulations ll31 Valimr:t is alleged to h.ave violaled arc

voId for v;ogueness as applied 10 Valimet.

TENTII AFt'lKMAllVI: 0 ..:..-£N51-:

(FAlua) Protect."..)

10. EPA's d.ums are barred because lbcy vbhue lbc Equal ProIeclion 10 which

Valimet is entitled uDder the United Stales and Califoma COflSlilUlions.

ELEVEIIo'-11 AF[JRMATIVE DEFRNSt:

(De l\Unimls Ha;-m)

II. If any hazardous subsUlnCCS from Valinxt wcre n:leil5W a'i II result of the

allegations alleged in the Compl:tint. which VaJimet del ies. then the lIJ110llnl of, and/or the harm

or relief anributable 10. su<:h hazardous substances is de minimis.

nn:l.nn AFFIRMATIVE m:n:NSE

(Offset)

12. If the EPA is held entitled 10 reoovcr civil penalties against VaJinlCl. which

entitlement Valimc:1 denies. weh recovery m~ be red~;ed and offset according to the EPA's

own penalty policies in assessing such penalties.

THlltTEF.NT1I AFFlRl'>1AlIVE DEFF.NSF.

-"""",,
13. EPA'$ claims are barred because mey vi.,l.ue me due process proteet>ons of me

UnilCd Slal~ COO$l;tut>on.

mURn:ENTII AFFlRMAllVE DF:FENS":

(Mistake)

14. EPA'sclaims are batTro by us mistake offacl aodIor by third party's mistake of

facl.
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FIFTEENTH AFFlRMA1WF. DEFENSE

(Reservalion of Ril:!Jts)

15. The Complaint does not describe its clain-s or events with sufficient particularity

to allow Valimct to ascertain what otber affirmative defenses may exist, and VaJimel therefore

reserves tbe right to assel1 all affirmative defenses which may pertain 10 the Complaint once the

precise nature of the claims are ascertained. Valimet a!!<) reserves the right to assert all other

defenses that arise in discovery, at trial, or otherwise.

PRAYER FOR Rio: l..IEI<'

WHEREFORE, Valimet prays as follows:

I. That the Administrator dismiss EPA's Complaint with prejudice;

2. Thai EPA take nothing by reawn of its O)mplaint and that judgment be rendered

in favor of Valimct;

3. ThaT Valimet be awarded its costs, anOffil ys' fees, and expenses incurred in

connection with this ilCtion; and

4. For such other relief as the Administrator deems just and proper.

REQUK';T .'OR ADMINISTRA TIVE HEARING

Respondent Valimet hereby requests an administlltive hearing on all matters set fonh in

this Complaint and to conteSlthe appropriateness of the proposed penalty in accordance with the

Administrative Procedure Act, 5 U.S.C. § 551 et seq., and the Consolidated Rules of Practice

G<Jveming the Administrative Assessment of Civil Penalties and the RevocationlTennination or

Suspension of Permits, 40 C.F.R. Part 22.

DATED: Decembcr\l2007

,



PROOF OF SERVICE

I am a resident of the State of California. over tht age of eighteen years, and not a party to
the within action. My business address is Downey Branl! LLP. 555 Capitol Mall. Tenth Floor,
Sacramento. California, 95814-4686. On December 13. 2007. I served lhe within document(s):

VALIMET'S ANSWER AND REQUEST FOR m:ARING IN RESPONSE TO EPA'S
CIVIL COMPLAINT AND NOTICE OF OPPORTUNITY "'OR HEARING UNDER

SECTION 32S(C) OF THE EJ\.IERGENCV PLANNlNG AND COMMUNITY RIGHT TO
KNOW ACf

I am readily familiar with the firnl's practice of cr·llection and processing correspondence
for mailing. Under that practice it would be deposited w.th the U.S. Postal Service on that same
day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served. service is presumed invalid it postal cancellation date or postage
meter date is more than one day after date of deposit for filing in affidavit.

I dedare under penalty of perjury under the law the State of California that tbe above
is true and correct. ,-, .

T::V: I J. MARTINELLI

C ifon a.

Ivan Lleben
Assistl<ll.t Regional Counsel
Office of Regional Counsel (ORC-2)
USEP,\, Region tx
75 Hawthorne Street
San F(meisco,CA 94105

BY PERSONAL DELIVERY: by causiug personal delivery of the documcnt(s)
Iisled above to the person(s) at the addrest.(es) set forth below.

BY .'AX: by Transmitting via facsimile the documenl(s) listed above to the fax
number(s) set fonh below on this date belore 5:00 p.m.

BY HAND: by personally delivering the Ilocumenl(s) listed above [0 the person(s)
al1he addressees) set forth below.

BY MAIL: by placing the documcnt(s) Ii ;ted above in a sealed envelope with
postage thereon fully prepaid, in tbe Unih d States mail at Sacramento, California
addressed as set forth below.

BY OVERNIGIIT !'I1AIL: by causing dCoCumcnt(s) to be picked up by an
overnight delivery service company for dl-livery to the addressee(s) on the ne~t

business day.

E~ecuted on December 13,2007. at sac~t

o

o

o
o

William Nastri. Esq.
Presiding Officer
U.S. Enviroomcntal Protectioo Agency
75 Hawthorne Street
San Francisco, CA 94105
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